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7 O gain a clear and d Ainct perception of 
what the terms real, perſonal, chatlel, 
and inheritance, were framed to ſignify, and 
thereby to apply them with meaning and 
accuracy, is the object of the preſent diſ- 
cuſſion, 

The propoſitions endeavoured to be main- 
tained are theſe : 

iſt. That the term © real” denotes not an 
eflate or intereſt, but the thing in which a 
perſon may have intereſt or eſtate. 

2d. That land only is real properly : and 

zd. That e chattel” ſignifies not goods, 
material ſubflances, &c. but an gſtate tranſ- 
miſſible to executors. 

The difcuſſion of theſe points leads into 
fome reflediions on the office and character 
of ſucceſſors to eftates of deceaſed perſons ; 
and on the practice of conveying by the words 
lands, tenements, and hereditaments : the 
Aiftine? meaning and force of thoſe words 
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are con ſidered; and it is attempted to ac- 
count for the miſtake in ſuppoſing that real 
property conſiſied in lands, tenements, and 
hereditaments. |, = 

If propriety of expreſſion, and juſineſs in 
thought and argument, are likely to follow 
from certainty in the diviſions and difinttions 
of a' ſcience, perhaps this enquiry may not be 
thought a matter of mere unprofitable cu- 
rigſity. g | 


ae 


A N 


E NO UI R Y, Ke. 


7 underſtand the meaning of terms 
is the firſt leſſon of a noviciate in 
ſcience: to aſcertain the technical preciſion 
with which they ſhould be contrived to 
denote things, is a work of time and re- 
flexion ; and after all it is found, that their 
ſignification is not always ſettled with accu- 
racy ; or the inattention of thoſe who uſe 
them confounds the order in which they 
were at firſt ranked, by a promiſcuous and 
inconſiderate application of them, 


Though ſubjects of pure ſpeculation are 
rarely diſcuſſed without falling into ambi- 


guities of expreſſion, yet in thoſe branches 
| A | of 


1 | 
of philoſophy that concern the actions of 
mankind a latitude in the uſe of words is 
more remarkably viſible. By mingling in 
the commerce of men, theſe ſciences par- 
take in ſome degree of the unſyſtematic 
conduct of civil life. Hence the reaſon- 
ings of the moraliſt, being retailed by the 
unlearned, are frittered into a variety of 
unaccountable forms ; his terms become 
unfixed and doubtful, and his philoſophy 


by degrees dwindles into defultory conver- 
ſation. 


— 


This has been the fate of many branches 
of knowledge, as they enter more or 
leſs into the concerns and diſcourſes of 
men. As none has furniſhed more occa- 


ſions of frequent and popular diſcourſe, ſo 
none has ſuffered more from the language 
of the unlearned than the Law : unfortu- 
nately the contagion has ſpread beyond the 
bounds to which one might have expected 
it would be confined; and even the pro- 
feflors of the Law ſpeak with doubtfulnels 
10 and 
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and equi vocation on the firſt rudiments of 
0 88 * 

Engliſh juriſprudence, 


The queſtion of “ what is real pro- 


perty led me into this reflexion ; when, 
from converſation and conſulting books of 
S 


great authority, I diſcovered a confuſion 
and ambiguity that at once aſtoniſhed and 


diſheartened me. It was a painful re- 
flexion to find the ableſt writers in our 


law indeciſive on a point of no leſs import- 
ance than the diviſion of Property; where- 
by the clearneſs and beauty that reſults 
from defining and arranging 1s loſt, and 
the ſtudent left to feel out his way, un- 


aided by the learning of a Coke, or the 
perſpicuity and illuſtration of a Blackſtone, 


Mr. Juſtice Blackſtone, and my Lord 
Coke, ſeem neither of them clear in their 
thoughts on this ſubject. Mr. * Juſtice 
Blackſtone appears to have confounded the 
diſtinct notion of real Property in his 2d 
Book, p. 16. where he ſays, Things real 
A247 +. 00008 


conſiſt in lands, tenements, or hereditaments, 


ing to him neither real, nor a tenement; 


lands. 


4 4 ] 


Again, in another part of his Commenta- 
ries “, he ſays, « A perſon may have a 
real gſtate in an annuity :” contrary to the 
words of my Lord Coke , who ſays, 
6 real as lands and tenements; and after- 
wards gives an inſtance of a perſonal here- 
ditament in an annuity ; that being accord- 


and, laſtly, mixed hereditaments or 7zene- 
ments, as the title of an Earl, which 1s 
partly perſonal, as it is a title of dignity ; 
and partly real, in as much as it concerns 


Upon theſe eminent authorities it may 
be obſerved, that, beſides their differing 
from each other, the latter differs from 
himſelf in the diſtance of a few lines, 
when he firſt gives tenements as a ſpecies 
of real, and afterwards of mixt property 
between perſonal and real; and it cannot 


* Vol, II, p. 4 + Co, Inſt, p. 1. B. 


but 


Tx 


but be lamented, though with reverence 
and gratitude for their learned labors, that 
the very terms of the law of meum and 
tuum ſhould be undefined, and of looſe ſig- 
nification in the works of thoſe two ex- 
cellent commentators. 


Deſerted by thoſe on whom we might 
rely for an explanation, it only remains 
for us to try our own endeavors; and per- 
haps the reſult may be, that the writings 
of theſe ſame perſons may furniſh an ex- 
plication of their own inconſiſtency, 


Mr. Juſtice Blackſtone ſays, To conſti- 


tute a fief or heritage, there are two requi- 


ſites in the Norman law, duration (by which 
I ſuppoſeis meant indeterminate duration) as 
to time, and immobility as to place ; what- 
ever wants either of theſe qualities is, ac- 
cording to the Norman law, no fief or he- 
ritage, and is not in our law real eſtate. 
2 Blackſt. page 386. 
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18 
If this be aſſumed, whether true or not, 
at leaſt as an analytical ſuppoſition, per- 
haps we may have ſome ſucceſs in inveſti- 
gating the eſſential qualities that conſtitute 
the {ſpecies of property which is called real. 
Immobility as to place, and indeterminate 
duration as to eſtate, being the ſuppoſcd 
conſtituent parts of this ſpecies of property, 
it may be worth while to enquire, Whether 
they are both equally neceſſary ingredients 
in the compoſition, or whether one is ne- 
ceflary aud the other not, and which, If 
they are both neceſſary, that will un- 
queltionably not be real property in which 
they are both wanting.; nor does it appear 
that a total abſence of theſe two qualities 
is conſiſtent with the exiſtence of real 
property. However, there is in our law 
property that is called rea], and yet- con- 
tains in it only one of theſe qualities, 1 
mean a chattel real. By comparing this 
with others of more or leſs unqueſtionable 
character, a concluſion may come out that 
will perhaps be thought not very diſtant 


from the truth. 
An 
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An eſtate in fee ſimple or fee tail of 
lands has in it both immobility with re- 
gard to place, and indeterminate duration 
with reſpect to time. Here undoubtedly, 
according to the above definition, there 1s 
real property, A term for years in lands 
is denominated a chatte/ real. In this in- 
ſtance there is an opening to begin our 
enquiry ; it appears that this amphibious 
poſſeſſion is produced from a defect of one 
of the qualities of real property, viz. its 
indeterminate duration; but retaining the 
other quality, viz. immobility as to place, 
ſo far it certainly partakes of realty, and 
therefore is very accurately termed, from 
its bifarious appearance, a chaltel real. 


To proceed farther: we meet with a very 
common title in our law, viz. an annuity z 
ſuppoſe this granted in fee; and we have 
again ſomething that wants one of the 
above qualities, namely, immobility as to 
place, but yet is indued with an indeter- 
minate duration. And my Lord Coke ex- 

preſ:ly 
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preſsly ſays, that an annuity to a man and 


his heirs is a fee ſimple perſonal. 1 Inſt, 
2. a. 


From theſe two inſtances one may very 
fairly conclude, that neither the preſence 
of an indeterminate eſtate in any ſubject, 
as in an annuity, will of itſelf conſtitute 
real property; nor the abſence of ſuch an 
eſtate if in lands, as a term for years, will 
thereby deſtroy the realty; and, of conſe- 
quence, that not the duration of eſtate, but 

{5 immobility of place is the eſſential 


characteriſtic of real property. 


Again: rents, ifluing out of lands, are 
| faid to ſavor of the realty ; the dignity of 
earl, baron, &c. becauſe named of ſome 
place, are ſaid to ſavor of the realty ; and 
if we recur to the Stat. de donis, and re- 
count the multiplicity of inheritances that 
are conſtrued to be intailed by that Stat. 
under the word tenement, it may be diſco- 
vered what that immoveable, unchange- 


able ſubſtratum of all eſtates and intereſts 
is, 


194 
is, to which our law books refer, when 
they ſpeak of the realty; and it will be 
found that land (under which is included 


houſes in all forms of conveyance) land is 
alone real property. 


It ſeems then from the induction of theſe 
particulars, that the term real property has 
no reference to the fluctuation of eſtates; 
which in one may be to him and his heirs, 
in another for life, and ſo on, according to 
the caprice and convenience of ſellers and 
purchaſers. It is expreſſive of the ching. 
not of the eſtate in the thing; it is equally 
expreſſive of the ſubject of property, whe- 
ther that ſubject goes to the heir of the 
preſent poſſeſſor, or to his executor. 


When real is reſtrained to the deſigna- 
tion of land only, it becomes neceſſary 
(from the relation in which they ſtand to 
each other in legal inſtruments) to diſpoſe 
of the terms tenements and hereditaments ; by 
placing them where they may with con- 
ſiſtency be ranked. To aſcertain which, 


C the 
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the old diviſion of property, with ſome 
ſmall alteration, will amply ſuffice. Lord 
Coke divides property into real, perſonal, 
and mixt; but, if one may venture to differ 
from ſo great an authority, I ſhould not 
place tenements under real property, as he 
has done in contradiQtion to his own rea- 
ſoning, which, it may be obſerved, is al- 
ways juſt, and better to be relied on than 
his terms. 


It having been proved, I truſt ſatisfacto- 
rily, that lands only (under which is meant 
houſes) are rea/; it may be ſaid generally, 
that every thing which is not real is per- 
ſonal; always obſerving this qualification, 
that thoſe things perſonal which concern 
or iſſue out of lands, as they ſo far partake 
of realty, in addition to their perſonal na- 
ture, may be properly called mixed; and, 
as the things anfwering the appellation of 
mixt, are found alſo to be fenements, 1 
ſhall, I think, be guilty of no inaccuracy 
if I uſe them ſynonymouſlly. 


Tenements 
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Tenements are thoſe objects of poſſeſſion, 

which, from their intimate connexion with, 

or reference to, land or houſes, partake 

ſomething of tenure, and may be holden ; 

and every thing that favors of the realty 

(as the lawyers term 1t) is called a tene- 
ment. Of this kind are rents, eſtovers, 

commons, uſes, offices, and dignities con- 
cerning land; in ſhort, every thing which 
is not land, and yet is intailable by the Stat, 
de domis : all which, upon a cloſe exami- 
nation, will appear to be perſonalty par- 
taking of the realty, and therefore very 
properly claſſed under the diviſion of mixed 


property. 


If the diſtin ſpecies of real and mixed 
property may be conſidered as defined 
in this manner, there will be no difficulty 
attending the aſcertaining of the peculiar 
nature of the third ſpecies. I ſhall only 
repeat, what I think is now clear, that 
what is not real, or at leaſt has not in it 
the qualifying ingredient that denotes it 
2 mixed, 


112 ] 


mixed, muſt be pure, ſimple, perſonal pro- 
perty: under which come money and ef. 
fects of various kinds; and annuities, whe- 
ther ſuch annuities be in fee, in tail, for 
life, or years. 


This method of diſtinguiſhing the ſpecies 
of property will not, perhaps, quite ſatisfy 
the objections of ſome, who have obſerved 
the term real otherwiſe applied than is 
here ſuppoſed to be its true meaning, It 1s 
not to be diſſembled that the duration of 
_ eftate is ſometimes taken into the idea of 
real and perſonal ; and ane ſpeaks of real 
eſtates without the leaſt ſuſpicion of error 
or impropriety: hence real aſſeſſments 
ſignify affets in the hand of the heir; 
and hence a real eſtate is ſaid to be af an 
annuity, 


To account for the uncertain uſe of this 
word, and, whence it ariſes, that being pro- 
perly applied in one ſenſe to land, it was 
underſtood as equally proper when uſed in 

another 
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another ſenſe reſpecting the ſame land, it 


is neceſſary to recur to the objects of do- 
minion as divided and defined by our law. 


Land, both from its intrinſic value, and 
the importance annexed to it, being moſt 
deſerving attention, very naturally became 
the guide in forming the reſt of the legal 
ſyſtem; on that was exerciſed the ingenu- 
ity of the lawyer; to that were referred 
the principles and diſtinctions of law; and 
the terms that denoted its peculiarities were 
borrowed and appropriated to other ſub- 
jects, without preſerving the original pre- 
ciſion. Land was the firſt ſpecies of pro- 
perty, in which an cſtate regularly de- 
ſcendible to the heir could be had. From 
this an aſſociation of ideas ſoon took place 
between real and inheritance, as if they 
were notions inſeparable from each other. 
An eaſy and very common abuſe of words 
enſued ; and Jawyers in time ſpoke of real 
eftates, when they would ſpecify a deſcen- 


able eflate in real property. The idea of the 
| land, 


E 
land, which was the archetype, by degrees 
became fainter; and as the word Eſtate in 
common uſe very eaſily repreſented land, 
the epithet real was joined to it, with an 
appearance of propriety ; and in length of 
time an inheritance in any thing, as well 


as in land, was ſignified by the expreſſion 
of real eftlate. 


This new-fangled term probably led to 
the fabrication of another to anſwer it; 
and perſonal eflate was thought an accurate 
negation of, and contradiſtinction to, every 
idea that was contained under the former 
denomination, 


| The appoſition of theſe two terms, on 
compariſon, is too nice and exact not to de- 
lude the imagination with an appearance 
of truth: nothing could be completer in 
the ſound; and as the deſcent to the heir 
is intimated by the one, the other ſucceſſor 
to the effects of deceaſed perſons was pro- 
nounced to be implied in the other; aud 
ö it 


1 2 


( 1s ] 

it is accordingly ſaid, that the perſonal 
eſtate goes to the executor. How true this 
concluſion is, I ſhall examine preſently ; 
and, in order to that, I ſhall con- 
ſider briefly the nature of eſtates ſo far 
as they concern the preſent enquiry ; not 
doubting but the bare hint, which that 
affords, will, in the mind of a candid 
reader, carry him before me in drawing an 


inference incompatible with the bcfore- 
mentioned propoſition. 


1 

It being beyond doubt, that the terms 
Real, Perſonal, and Mixt, are epithets of 
property, and denote the ſpecies of things 
in which a man may enjoy a certain eſtate, 
and intereſt; the next ſtep is to enquire 
what thoſe ſeveral intereſts and eſtates 
are. Of theſe there are three ſorts; 
namely, an Inheritance or Heredilament, a 
Freehold, and a Chalicl. Theſe three terms 
are oppoſed to, and contradiſtinguithed 
from, one another, as the three ſpecies of 


2 property 
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property are; and can no more be predicated 
of each other, than Real, Perſonal, and 
Mixt; while all the other changes that 
can be run on thoſe ſix words, by coup- 


ling them together, will be perfectly con- 
ſiſtent and intelligible. It will then appear, 


that the expreſſion of an Inheritance per ſo- 
nal is as proper a combination of ideas, as 


the complicated, though more common, ap- 
pellation of Cattel real. 


Perhaps the diſtinct office of theſe terms, 
and the reference they bear to each other, 
may be rendered more intelligible when 


the reader recurs to the diagram which is 
here ſubjoined. 
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The various modiſications of intereſt in 
the ſeveral ſpecies of property may be ex- 


preſſed by a ſuitable combination of theſe 


The firſt line being 


conſidered as containing the generic terms 


words thus arranged. 


8 


4 
O 
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of which the names underwritten are the 
ſeveral individuals, it is only to know what 
the thing and eſtate is concerning which 
you would enquire, and its legat defcrip. 
tion appears on the very inſpection. A per- 


ſon who has this table before him can ; 
hardly pronounce an annuity in fee to be h 
real property, or call an heir-loom a Chat- 7 
tel real; but, conſidering, the nature of fl 
theſe ſubjects, and then the eſtate in them, < 
he will from hence collect a denomination 4 
expreſſive of thoſe two qualities. An heir- t 
loom and an annuity in fee will then both 1 
turn out to be znheritances perſonal ; for that is F 
the true unequivocal notion of an herr-1991:, F 
votwithſtanding the defect of a ſubſtantive : 
exiſtence, and the peculiarity of its rela- 
tion to a dwelling-houſe, may introduce 6 
into the mind ſome apprehenſion of its be- 
ing real, The ſame experiment may be 
tried on land, uſes, villeins, titles of dig- 


nity, &c. 


f am 
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I am very well aware, that an applica- 
tion of this ſcheme in ſome caſes will pro- 
duce forms of expreſſion not uſual in legal 
diſcourſe ;' as an eſtate for life of an Uſe 
would be referred to the genus of Freehold 
Mixt ; and of this kind is the ranking an 
heir-loom under an inheritance perſonal. 
This cannot be denied; and I can only add, 
that I have nothing to do with terms any 
farther than as they concern ideas. All I 
wiſhed was, that a confuſion ariſing from 
the uſe of undefined words might not miſ- 
lead the underſtanding : when that is con- 
firmed in juſt notions, and a caution ex- 
cited againſt the illuſion of unmeaning 
words, there can be no danger in uſing 
thoſe of familiar acceptation. Beſides, after 
all, the conception exiſts in law, as ex- 
prefled by thoſe terms, however ſingular 


they may ſeem; and that is all which is 
> wanted to be aſcertained. 


D 2 To 
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To thoſe who have always conſidered 
Chattels, Bona et Catalla, as ſignifying 
moveables; things which are the objects of 
property; the place and office I have here 
aſſigned to this word will, no doubt, ap- 
pear ſingular: but, upon the cloſeſt exami- 
nation, I find the interpretations of law to 
conform to this ſenſe of it. Chattel ſigni- 
fies ſuch an eſtate in a thing, as is tranſ- 
miſſible to the executor ; and in this ſenſe 
it is annexed to land, which goes to the exe- 
tor, and not to the heir, in the expreſſion 
of Chattel real. 


It muſt be confeſſed, that from the law 
books may be brought inſtances where this 
word is ſeemingly otherwiſe applied than 
15 here ſuggeſted. However, {till the rea- 
ſonings of the law are for this interpreta- 
tion; and the difference will be found ra- 
ther in ſome few miſapprehenſions of the 
term than in the ſenſe. That Bona et 
Catalla, eſpecially the firſt, ſhould be un- 


6 derſtood 
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derſtood as denoting ſomething tangible 
and material, ſomething that is commonly 
tranſlated goods, is a miſapprehenſion of 
the word, that cannot with decency be 
charged on any one, but with reſpect to its 
legal notion: and yet it is incontrovertibly 
true, that from this its original meaning it 
is borrowed to ſignify an fate tranſmiſſible 
to the Executor. In no other ſenſe can this 
paſlage of Lord Coke bs underſtood, when 
he ſays, By the common law no eſtate 
of inheritance is comprehended under the 
words Bona et Catalla *, Where, whether 
intended by the writer or not, Inheritance 
and Chattel are placed in that true oppoli- 
tion to each other, which their diſtinct na- 
tures require, namely, as expreſſing the 
duration of eſtates in the two inſtances 
of their deſcent to the heir and executor. 


If it were not an eſtate, a right of free- 
hold could not drown in it; as when a 


* 1 Inſt, 118. b. 
| feme 
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feme releaſes her right of dower to guardian 
in chivalry *. I might add a catalogue of 


other circumſtances under which property gil 
may be enjoyed, and which render it {ubjet we 
to that mode of ſucceſſion to the exccutor : pe 
as the poſlciſion of lands for years, the next hi 
preſentation to a living, &c. &c. Some of 80 
which inſtances however may be thought en 
rather to conform to this notion, than at lo 
all to prove the truth of it; but even the tc 
paſtive compliance of thoſe particulars wall p 
at leaſt ſhew the probability of that which is b 
offered; while the inexplicable contradic- e 

t 


tions that are produced by the common 
ſignification of this word will demonſtrate 


the neceſſity of ſome endeavour to fix its 
Meaning. 


Of the latter kind is this paſſage in lord 
Coke 8. Chatiels real ſurvive to the wife 
& on the death of the huſband, but other- 


* 1 Inſt, 266 a. 9 1 Inſt. 285 b. 


wile 


he: 2 
wife it is of perſonal goods.” The com- 
mentator would have been more intelli- 
gible, as well as conſiſtent, if he had 
worded it, inſtead of perſonal goods, chattels 
perſonal. The two expreſſions would then 
have ſtood in direct oppoſition, chattel real 
go to the ſurvivor, chattels perſonal to the 
executor. Again, lord Coke calls heir- 
loms, chattels real, where he means to in- 
form the reader that ſome perſonalty by 
peculiar cuſtom ceaſe to be chattels, and 
become inheritances: how adequate his 
expreſſion is, to diſtinguiſh this peculiarity, 
the reader may judge. 


However, after all this confuſion, his 


lordſhip ſpeaks out, and, in another part of 
his excellent book, proves inconteſtibly 
that the chattel intereſt is the title under 
which the executor claims, as truly as the 
heir does in fee ſimple : for he ſays, „If a 
man make a leaſe of a term to one for life 
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remainger to his executors for twenty- one 
years, that term ſhall veſt in himſelf; for 
as Anceſtor and Heir are correlative as to 
inheritances, ſo are Teſtator and Executor 
correlative as to any chattel.““ 


When Chattel and Inheritance are con- 
ſidered in this view, the ſeparate office of 
Heir and Executor may be examined with 
additional light. The departments of theſe 
two characters make a very ample title in 
our law, and their deſignations are thought 
to be well underſtood. It is without heſi- 
tation ſaid, that the heir is the perſon on 
whom real property of courſe deſcends, in 
default of any appointment by the de- 
ceaſed ; and that the Executor is the legal 
ſucceſſor to every thing perſonal. This is 
the language even of the profeſſion ; and 
to deny it would ſeem like contradicting 
the opinions and learning of ages, But 


® 1 laſt, 54. b. 
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notwithſtanding, T think, it might with 


ſafety be aſſerted, that the heir does not 


as fuch take the real poſſeſſions of the an- 
ceſtor ; nor is the perſonalty the only ſpe- 


cies of property, that by law is caſt on 
the Executor, 
& 
To evince this, it is only to repeat the 
two inſtances of an annuity in fee, and 
a chatte] real, where the former, though 
a perſonal, deſcends on the heir; and the 
latter, though realty, is ſucceeded to by 


the Executor. 


Perſonalty is a denomination of property 
that has a reference to the perſon of the 
poſſeſſor, in oppoſition to real, which re- 
lates to land: but how this quality of 
perſonals ſhould be effentially conneQ- 
ed with the ſucceſſion of the executor, 
I cannot ſee; unleſs the heir does not, 
equally with the executor, repreſent the 
perſon of the deceaſed, But the truth is, 

bs that 
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that this ſucceſſion is merely an accident, 
as well incident to the real as to the perſo- 
nal property : and if a perſonal thing, 
which in general goes to the executor, 
may be endued with an inheritance, and the 
realty ſometimes ſo far changes its uſual 
courſe, as to be ſubje& to a chattel intereſt, 
I am induced to conclude, that it is the 
eſtate, and not the ſubject of the eſtate, 
which determines the ſucceſſion : that heir 
and executor refer to the eſtate, and not to 
things ; and are therefore repreſentatives of 
the deceaſed's eſtate, not of his perſon or 
land. A ſmall reflexion on the end and in- 


tent of ſucceſſion in general, will reconcile 
one to this notion. 


When a ſettled ſtate of ſociety had en- 
larged the occupancy of a ſojourning tribe 
into an eſtate of ſome duration, and enabled 
a man to enjoy his own at leaſt for life, the 
next ſtep in the improvement of property was 
to lengthen out the continuance of that in- 


tereſt 
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tereſt by appointing a ſucceſſion of perſons, 
who, one after another, might ſupply the 
vacant place, and ſuſtain a kind of perpetuity, 
To this intent were framed the regulations 
of all nations concerning eſtates 3 which, 
with ſome ſmall differences, have directed 
the natural progeny to be the civil ſucceſſors 
of their deceaſed relations. The defect was 
obvious, and the remedy was applied to the 
circumſtance that needed it. The poſſeſ- 
ſions of mankind, whether moveable or 
immoveable, real or perſonal, have their 


exiſtence independent of the ownerſhip of 
any one; are ſtill the ſame, whether Titius 


or Sempronius have the enjoy ment of them. 
It is not ſo with the iatereſt and eſlate in 
thoſe things: an eſtate is the creature of 
human policy ; it has its being in the no- 
tions of law, and by thoſe muſt be modi- 


the lawyer informs him, that it is in vain 
to give an intereſt in infinitum to a perſon 
whoſe age is confined to ſixty years, At 


E 2 that 


hed and ſupported. The underſtanding of 


( 28 ] 
that period of time, there will be wanting- 
ſome one to take up the lamp, where his 
predeceſſor left it, and contribute his ſhare 
towards upholding the continuity, of inte- 
reſt. On this idea is the /ucceſio.@ moruis 
univerſally eſtabliſhed, 


The reaſonings of Engliſh juriſprudence 
are deducible from the ſame principle. 'To 
this muſt be referred many of thoſe maxims 
of our law concerning deſcent, which have 
been thought to owe their origin to ſome 
ſuppoſed peculiarity. in real property; be- 
cauſe it happened, that was firſt: endued 
with the quality, of inheritance. It is on 
this principle that, on the death of the An- 
ceſtor, the fee ſimple, which is a particular 
kind of perpetuity in its very creation, 
without more is caſt on the heir. The 
ſame is equally applicable to the Executor; 
between whom, and the heir, I know no 
difference with regard to mere. ſuccęſſion, but 
what is occaſioned by the miniſtration of 


* 
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the Eccleſiaſtical judge; whoſe intervention 
being neceſſary to authenticate the character 
of the Executor, may lead one, prima facie, 
to ſuppoſe that his eſtate ſuffers a kind of 
diſcontinuance, of which there is no trace in 
the former inſtance. But it is certain, tne 
chattel is caſt on the Executor as the inhe- 
ritance is on the heir, together with the obli 
_ gation of anſwering all the demands to 
which it is liable ; and the complete power 
of reducing into poſſeſſion every thing to 
which it has a claim. Indeed the Executor 
in ſome caſes ſeems to bear a nearer relation 
to the deceaſed than the heir; for in many 
contracts, he is bound without expreſs 
words importing a duty tranſmiſſible on the 
Executor; whereas the heir is never liable, 
unleſs the Anceſtor has expreſsly bound 
himſelf and his heirs. 1 Inſt. 209. b. 


Notwithſtanding this kindred ſimilitude 
between a chattel and inheritance as to their 
deſcent, there is in the creation of them a 

mark 


— 
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1 
mark of diſtinction very ſingular and curious. 
It is perhaps one of the moſt ſtriking cir- 
cumſtances in that artificial ſyſtem, that 


governs property in this country. I mean 
the nicety in form, and the limitation to 
heirs neceſſary in conveying inheritances ; 
while a chattel 'is given by mere general 
words of donation. This diſtinction ſeems 
reduceable to feudal principles, and may be 
accounted for from the policy of that law. 


G - 


Among the Feudiſts, allodial property, in 
which alone there was a chattel intereſt, ac- 
cording to the preſent underſtanding of that 
term, was always abſolute and unconditi- 
onal ; the poſſeſſor of it was anſwerable to no 
ſuperior for the ejoyment of it, any more 
than for the original gift: it was the pro- 
duce of his own money, or other valuable 
recompence; and he had in it a dominium 
direddum, or complete dominion, © The 
mere conveyance of it to him whether by 


parol or writing, without more ſpecification 


of 


re 
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of intereſt, gave him the whole eſtate, it was 
poſſible he ſhould have in it, namely, an 
eſtate tranſmiſſible to his legal ſucceſſors, if 
he did not chuſe to diſpoſe of it otherwiſe. 


On the contrary, land was the voluntary 

gift of the Lord to his vaſial. And though 

it might be conſidered as a reward for 

ſuppoſed ſervices done, or to be done; the 
meritorious cauſe of the donation had not 
weight ſufficient to overbalance the influ- 
| ence and real conſequence, which attends 
a giver. Beſides a reſerve of duties to be 
performed by the tenant; the Lord limited 
out very ſmall portions of intereſt in his be- 
ficial grants; enlarging them by degrees, as 
circumſtances, or his own fancy directed. 
Theſe eſtates at firſt were precarious, and at 
the will of the ſuperior ; afterwards they 
uſed to be granted for life. In a more ad- 
vanced ſtate of feuds they were ſometimes 
granted to the heirs, not indeed generally ; 
for the ſuperior {till preſerved a frugality in 


diſ- 
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diſpenſing theſe extraordinary favours; by 
permitting firſt the elder, then the other ſons 
to ſucceed into the vacant patrimony, till in 
a courle of years inheritances became gene- 
ral, In this latter period, Fiefs were regu- 
lated by ſomething more than the unletter- 
ed prudence of a warlike tribe; there aroſe 
a kind of law concerning them, while rules 
of property and maxims of reaſoning were 
ſettled, which enabled men to argue from 
principles, and from an appearance of legal 
learning. From a retroſpective view of the 
hiſtory of Feuds the Lawyer collected, that 
they were originally, and from their nature, 
intended only to ſubſiſt during the life of 
the vaſſal ; and that, without ſpecific words 
of limitation, the land could not deſcend to 
his progeny. They concluded that an in- 
heritance was againſt the common uſage of 
Feuds; and accordingly the preſumption was 
always againſt it, Hence the grant of a 
Feud did not, like the gift of any thing al- 
lodial, convey deſcendible property in it, 
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unleſs extended by the preciſe deſignation of 
heirs in the deed of inveſtiture. | 


To theſe antiquated notions we may re- 
fer the rigor of modern conveyancing, the 
legal offspring of the old feudal grants; 
which in a deed creating an inheritance al- 


ways requires expreſs words of limitation 


to the heirs, otherwiſe the gift enures only 
as an eſtate for life. That the ſame 
ſtrictneſs is not neceflary in giving the ſame 


intereſt by will, may be accounted for, by 


recollecting the original intent of that kind 
of inſtrument, As feudal property was 
cloathed with the additional quality of in- 
heritance, allodial property continued capa» 
ble of no other eſtate than a chattel. As the 
poſſeſſion of this was entire and unqualified, 


the diſpoſition of it by will was, from time 


immemorial, permitted to the poſſeſſor; 
while for a long time, inheritances were 
not alienable, but in the life-time of the 


tenant; and at length only zndiredly and by 


F | circuity. 
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circuity. When wills of hereditaments be- 
came frequent, the model in uſe for chat. 
tels was adopted, and the looſe and gene- 
ral form of bequeathing was applied to the 
deviſe of inheritances: limitations to heirs 
were thought unneceſſary; while the intent 
of the teſtator, and tenor of the whole, 
were made to ſupply the defect of expreſs 
words. The fingle word gate has been 
conſtrued to carry every thing real as well 
as perſonal ; which interpretation of the 
word, it may alſo be obſerved, ſtill con- 
firms the idea it was endeavoured before to 
inculcate, that the office of the ſucceflor, 
whether by appointment of the law, or of 
the party, is to uphold the ſtill-exiſting 
continuity of intereſt, or ate, on the death 
of the laſt poſſeſſor. 


To return to the confideration of real 
property, and in ſome meaſure to account 
for the received definition of it, when it is 
ſaid to conſiſt in land, tenements, and here- 
LO ditament 
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ditaments, we muſt have recourſe to the 
origin of our legal language. However 
methodical and learned, for the time they 
lived in, the profeſſors of the law formerly 
might have been, it was next to impoſſible 
for them entirely to clear their books of 
the vulgariſms of daily ſpeech. The law, 
to a certain degree, muſt hold the lan- 
guage of men whole property it is to go- 
vern : while the freeholder uſed that term 
to deſcribe his /and, which beſt ſuited his 
notion of it, or which moſt happily re- 


mained in his memory; if he called it his 
freehold, it conveyed to his mind all the 


civil privileges annexed to his poſſeſſion; 
in his real eſtate he beheld how ſubſtantial 
his property was; and in an Hereditament 
or inheritance he viewed all the wealth and 


_ enjoyment he was to tranſmit to his heirs, 


Theſe words in time became ſynonymous 
and convertible in common diſcourſe, 
and at length, from the neceſſity of the 
thing, found a place in the vocabulary of 
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the profeſſion as words of authentic cur- 
rency : hence the uſual form of conveying 
lands, tenements, and hereditaments, being 
well known and ſimple, anſwered all the 
purpoſes of transferring property, without 
the reader conſidering how theſe words were 
connected, or to what purpoſe they follow- 
ed each other. The promiſcuous uſe of 
theſe words, ill- underſtood, has ſince miſled 
even perſons of ſcientifical inveſtigation in 


their notions of the things to which they 
belong. It will hardly be refining too much, 


if we conjecture, that the pronouncing real 


property to conſiſt in lands, tenements, and 
hereditaments, originally aroſe from ſome 
inattention of this kind; and hereditament 
from carrying and including, in one ſenſe of 
it, lands and tenements, has been con- 
cluded, at length, to contain them in ano- 
ther ſenſe, and to be of itſelf real property. 


How inartifictally theſe words are arrang- 
ed will appear on a flight examination, 
They 


1 


They are intended to deſeribe the things to 
be conveyed by a deed ; the firſt word very 
properly deſcribes a thing---/ands: the 
next word another thing, Zenements: and 


the mind, relying on what has gone before, 
expects the third word ſhould deſcribe the 


other things to be given, inſtead of which, 
it is hereditaments, expreſſing not a hing, 
but an ate in a thing. Here this part of 
the inſtrument leaves the reader abruptly, 
and paſſes, without warning, from the pre- 
ciſe deſcription of things, to the indetermi- 
nate meaſure of the quantity of intereſt in 
ſomething not at all ſpecified. But that 
this ambiguous word may have ſome 
meaning, it has been made a ſeparate ſpecies 
of real property; which has very fairly 
been divided into lands, tenements, aud he— 
reditaments. By this account a perſon may 
not only have a fee ſimple in lands, or te- 
nements ; but he may have an hereditament 
to bim and his hcirs ; an identical propoſt- 


_ tion, 


1 
tion, the futility of which appears on the 
very face of it. 


Upon the whole, I truſt, it will not 
be thought that I can wiſh a reformation 
in the terms of the law at this day, All 
I mean is, to obviate the concluſions col- 
lected from them, by drawing the attention 
from words to things; when the ideas ſig- 
nified by theſe terms are diſtinctly known, 
and thereby the proper diſcriminated from 
the improper uſe of them; the preſent la- 
titude of ſpeech may continue without miſ- 
leading the judgment; eſpecially when 
even the familiar uſe of them may be de- 
fended; though upon other conſtructions 
than what are generally given. For though 
lands, tenements, and hereditaments, are 
not of themſelves and eſſentially real pro- 
perty, becauſe ſome tenements and ſome 
hereditaments are not real; yet theſe words 
are ſo qualified as that either of them may 


in effect denote real property. For this 
reaſon. 


11 

reaſon. The poſſeſſions of men having two 
qualities; one being their. phyſical ex- 
iſtence, as material objects; the other, 
thoſe peculiar circumſtances under which 
the law conſiders them, namely, the quan- 
tity of eſtate in them ; they are capable of 
being deſcribed by either of thoſe two 
qualities: thus an annuity in fee may be 
given by the word “ hereditament,” and 
„and“ will paſs a term for years. Where, 
it muſt be obſerved, „ hereditament'* de- 
ſcribes only one quality of the property 
viven, namely, as it is an inheritance, with- 
out expreſſing that it is perſonal; and * /and”” 
ſignifies one quality of the property to be 
conveyed, that is, /and”, without adding 


the eſtate or intereſt in that property, 


namely, that it is a term for years, When 
ſeveral things are to be given by a diſ- 
poling inſtrument, it ſometimes happens that 
more than one or two expreſſions are neceſ- 
ſary to cover all the peculiar differences 
that diſtinguiſh their natures, To effect 
which theſe three words go a great way; 
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and, were perſonal or chattel added to them, 
there is nothing that would not be amply 
deſcribed by this comprehenſive form. Pro- 
bably the conſideration, that there was only 
wanting a word to expreſs perſonals empha- 
tically, led ſome haſtily to conclude lands, 
tencments, and hereditaments, to be, in their 
ſignification, coextenſive with, and denoting 
real property, without enquiring into the 
dt as that were actually ranged under each of 
thoſe terms. As words of conveyance, they 
are very full: the two firſt, it is true, only 
. ſignify two ſpecies of ſubjets ; but the laſt 
cludes every thing in which the giver has 
an hereditament, and {o'takes in many ob- 
jeAs that would not rank under the two 
former, But that term, I conceive, has mil- 
ied by being received in too general a ſenſe. 
When it once ſignified, and ſtood for, land 
in ſome caſes; it was but to ſuppoſe it ſyno- 
ny mous with itin all; and thus hereditament 
became a realty as well as the former. This 
raſh concluſion was not warranted by the 
words, which as they ſtand by themſelves 
: I ale 
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are quite ſufficient for the purpoſe for 
which they were deſigned; though, as I 


before obſerved, not arranged with much 
ſcientifical ſtrictneſs. 


A haſty inference of the ſame kind is 
drawn from Real and Perſonal ;” for 
though a chattel perſonal is ſometimes 
called ſimply a perſonal, and is ſaid to go 
to the Executor, the fact is true; and the 
ſimple expreſſion perſonal is not improper, 
it is only inadequate; but to infer that it 
goes to the Executor becauſe a Perſonal, is 
the conſequence of this want of fulneſs in 
the denomination: again, a fee ſimple of 
lands is realty, which is an undoubted 
truth; but the reality is in the land, and the 
word denoting the eſtate ſhould be added 
to complete the full ſenſe; as real inheri- 
tance, or inberilance real, When once a 
reader 1s on his guard, a little thought will 
ſupply theſe deficiencies in expreſſion, 
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